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ACTS CITED:
tRsdl-BlspsL4s!-!2!lla

DECISION:
order for re-oval of caveat not made upon receipt of undertaking by caveator' Intellocutory

i"j".",i""."q.Utg 
-anager 

of building development project to continue in that rcle not gnnted'

ruDGMENT:

IN THE SI]PREME COURT
OF NEW SOUTH WALES
EQUITY DIVISION
DUTY JUDGE LIST

CAMPBELL J

MONDAY 10 MAY 2OO4

2753/04 70 PITT STREET SYDNEY PTY LIMITED v MICHAEL LOCH McGURK

JUDGMENT - Ex TemPore

I HIS HONOUR: This case began on Friday 7 May 2004 when leave to serve short notice was

granted by the dutyjudge. The summons in the case seeks an order pursuant to t!9!!!9]:'11!!! of the
-nedt priper,,^ ,qci jgO|athat cav€at rcgistered number AA589I3Y' to the extent that it affects the

f."a *"t"i""a it 
"l* 

identified stata title lots' tre removed'

2 The plaintiff is the regist€red Foprietor of vadous lots in two strata plans' Strata plan 70711

;"glia6-Jat; i" ; ?iff"r"ni lott in u 
-,,lti-storev 

block located at 7O-Pift street svdnev Now one

of it" lot, h* b""o-" Lot 2l in Strata Plan 71579 The plaintiffand the d€fendant had ageed to be

involved in a venture for the development of the land at 70 Pitt Steet including its subdivision into

vaxious strata lots and the sale of those strata lots'

3 The role ofthe defendant in the development was defined by a Management Agre€ment entered into

on i angusr ZOO:. Sone of the provisions oftlat Agreement have b€en altered by subsequent

"g.J""i. -ua" ". 
: September 2003 and 20 october 2003, but those amendments do not affect the

substance ofthe matter now befbre me.
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4 Under the Management Agrcement, the defendant was appointed to manage the project' and given

the title ofDeveloiment Manager. There was provision in Clause 3 that the defeldant would' either

fri-""lf o, tt 
-lrgh "u"h 

subservants and agents as he might engage with the prior written consent of a

company called i.storia (which is associated, in some way the evidence does not make particularly

ctear, wittr the plaintiff), acting rcasonably' undertake vadous tasks connected with the project' One of

those tasks was "rrarie ting and sale of the strata tille ofrces'' There was provision in Clause 4 l t}lat

the defendant:

"would have responsibility for the conduct ofthe Foject to tie extent specified in clause 3 lofthe

Management Agreement], subject always to the overriding control of Astoria"'

5 There was an express confening ofpowers to carry out certain kinds ofactivities in Clau-se 4'2'

which included "co-ordinate the marketing and sale of the projecl in accord/tnce vith prior

duthorisationfrom Astoli4". There was Provision in Clause 4'3' that:

"...the grant of powers, functions and authority pwsuant to clause 4'2 may be revoked or vaded by

Astoria but not in such a manner as to amount to termination ofthe engagement ofthe Development

Manager to manage the Project Pursuant to the Deed unless the provisions of clause l3 are invoked by

Astoria".

6 Clause l3 was a clause which, in broad terms' confened a power on Astoria to terminate the

engagement of the defendant in circumstances where there was default, and another provision

enabling termination in circumstances where the default arnounted to willul misconduct' bad faith or

negligeice. Clause 13 s€ts out the consequences ofeach such qpe of temination-

7 There was provision in Clause 8 for the defendant to receive a fee for his activities' which was to be

"Jufut"O 
*O pu;d in a way set out in schedule I ofthe Deed l}lat schedule entitled the defendant to

."""iu" u 
--ug"-*t 

fee which was calculated by reference to a defined te$n of the "Arailable

Proceetls". Tlte Management Agreement provided there would be finance fiorn two different sources

for the project. The fiit was ftom a loan on mortgage ftom the Commonwealth Bank of Australia' the

second'i-i- a loan on mortgage ftom another company associated with the plaintiff' Pinmark Pty

Limited. In broad terms the Arrailable Proceeds were the amount left over after tlrc mortgagees had

been paid out and the project exPenses had been paid'

8 The Management Agreement contained provision in Clause I 0 whereby:

"10.1 The Trustee hereby charyes its right title and interest in and to the Project and the Property with

payment of the Manag€ment Fee and any amount payable to the Development Manager by the Trustee

iriany account whatiever, and acknowledges that the Development Manager shall have the right to

lodge a Caveat against the interest of the Trustee in the Property or any pat or parts of the Property to

prctect its interest as chaxge.

10.2 The charge hereby created shall rank behind the moneys secured by the Prior Modgage and the

principal moneys and interest secured by the charge given by the Trustee to the Lender'"

9 Pusuant to that Clause, the def€ndant, in October 2003, lodged a caveat against the title to the land

comprising the stnta plan. That caveat claimed an interest in the land as equitable chargee by virtue of
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the Management Agre€ment. No criticism has been made in the hearing before me ofthe form ofthe

caveat.

10 Some of the lots in the building have already been transfered to pwchasers Concerning certain

ottr"i iot", u 
"ont 

*t itus been entered for their sale' but that sale has not setded Therc are two

oarticular lots which are at the heart of the dispute befor€ me, l'ots 7 and 9' Those lots were sold to th€

ir*-"tt"*t, 
"U"Oaen 

Group Pty Limited. The urgency in the present case adses ftom the fact that

the plaintiffhas served on the purchaser a notice to iomplete those contracts' which fixes 3 o'clock

this coming Wednesday, 12 May 2004' for completion ofthe contracts'

I I In relation to contracts which have previously settled, the defendant has provided a withdrawal of

"u\r"ut 
ut th" 

""ttt"-*t. 
conceming the settlement oflols 7 and 9, the defendant has not given an

unequivocal assumnce that he will provide such a withdrawal of caveat at settlement'

12 There are six lots in the strata plan the sales ofwhich have not yet settled' and which are the

subject ofa claim in the summons that the caveat be removed' Conceming four of them' namely l-ots

11. 12, l6 and 21, the defendant does not oppose an order that the caveat be removed'

1 3 The situation conceming Lots 7 and 9 is that if the settlement goes ahead' all the proceeds of sale

*itiUe requi.ea ty ttre Corimonwealth Bank to reduce the indebtedness to it The plaintiffsays that in

those circumstances the discretion confered by tpgg!!9a-l!!!'q'l should be exercised'

l4 tsection 7,lMAa saYs:

"(l ) Any person who is or claims to be entitled to an estate or interest in the land descdbed in a caveat

loag"a ;a., t!9S$9d4E or ZlEa may apply to the Supreme Court for an-order that the caveat be

Vr'ltiO**r, ry ml;;;*t- * another person who by virnre of section TJNI is authorised to

withdraw the caveat.

(2) After being satisfied that a copy ofthe application has been served on the person who would be

i"quir"a to *iitta** ttte caveat iithe order sought were made or after having made an order

dispensing with servic€, the Suprcme Court may:

(a) order the caveatoi or another person. who by virtue of tqggllgqll!$ is authorised to withdraw

ihe caveat to which the proceedings relate, to withdraw the caveat within a specified time' and

(b) make such other or further orders a-s it thinls fit'

(3) If an order for the withdrawal ofa caveat is made under subsection (2) and a withdmwal of the

iolu*t i" trot, *itttin tft" time limited by th€ order, lodged with the Registmr-General' the caveat lapses

** * omt" *pV of the oder is lodged with the Registar-Geneml after that time expires "

15 Where land which is subject to a mortgage has been sold for a price which will be completely

iuyuUf" ro u n..t 
-o.tgug"Ju "ub."q,r"ot-^ortgagee 

is not entitled to maintain a caveat which will

iiu"ni "o-pf"tio" 
o f-iat sate. lfitischut v Botg warner Acceptsnce corporation (AusQ Li'ni(e't

it Ss+) + epi{ S+S3; O u ecar Ptv Ltd (In Lr4} I Colbrar I20Q1-l N$W!C I l8l at [18]-ll9l A caveat

can be removed in that situation under section 7'lMA even if (as in the present case) the cavear is a
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valid one and the initial lodgement of the caveat was something the caveator wa's entitled to do:

iuoi" p** pry tttt v D;ley [1978] }NSWLR 222' This is because the test for whether a caveat

,irriJ t" .ta"*it" te .emoved is whether, at the time the court comes to consider whether the

"u.o"u, "hoota 
be ."-oved, an interlocutory injunction would be granted to protect tie interest claimed

itii *u.at x"uot"" park pty Lttt v Diley U97sl 2 NSWLR 222; Marryn I Glennan ll9'7912

NSWLR 234; Gdy t Gaadarl (1989) NSW ConvRlJ55-445'

16 That situation is one which is recognised and accepted by the defendant The defendant says that he

i* 
". 

a*i* *ft ,"t"r to stop complJtion of the sale of Lots 7 and 9 occuring on Wednesday what

t 
" 

i" 
"on""-"d 

uUoot, however, is that if the settl€ment does not occur' then the fact that he has

orovided a witidrawal of h$ caveat conceming those lots will have d€monstrated that the plaintiff

il;;;il;;;; uut" to 
"on.pt"t.' -a 

niav then entitle t'e plainliffto teminate the contract for

.uf", iof"i tft" a""po"it, and re-seli the property lfthat were to happen' the defendant would want his

caveat to still attach to Lots 7 and 9.

1 7 There is some evidenCe before me which suggests that the pwchaser of Lots 7 and 9 nay not have

its finarrce in order for the settlement. There is some evidence also' however' that the purchasel may

have available some finance at lates which it would rather not use, but might use ifit was absolutely

compelled to do so. the situation about what the purchaser will actually do on Wednesday is simpty

not clear on the evidence before me.

l8 Mr Shanahan, who is a director ofthe plaintiff, has given evidence b€fore me' whicb comes dorlrr

to saying that he has not made a definite decision about whether' if the settlement were not to go

"i""i 
.i W"a*"a"y, the plaintiffwould teminate the contact' but neither has he ruled out that

oossibilitv. There is evidence that the plaintiffhas offered a commercial resolution to the pulchaser'

;;;"bt;;;"""t." oftime may be granted ifthe purchaser can come up.with some more deposit

mon€y. lt is not known whether that cornmercial resolution is one which will come to ftuition or llot'

thu", on th" 
"uid"n"" 

before me, there is a realistic possibility that if the- settlement does not go

;;;;;;;u;;t, the plaintiffmight be in a p;sition to terminate the contract' and might decide

that it will do so.

19 The defendant takes the view that it will be commercially most tmdesirable for the plaintiffto

terminate the contract, rather than give the purchaser more time' ifthe puchaser is not able to

cornplete on Wednesday. The defendant' consistent with his stated attitude that he does not want to

"t^i 
in tft" *uy otu 

"ettlement 
going ahead, proffers an undertaking that he will attend the settlement

on Wednesday and will hand over a withdrawal of caveat conceming Lots 7 and I ifat that time the

pwchaser is tiren willing to complete. What the defendant is concemed about is what will happen if

ihe purchaser is not then willing to complete'

20 Today, I granted leave to the defendant to file in Court a cross-claim' undel which the defendant

claims a declaration that the Management Ageement is valid and subsisting' a declaration that the

pfAntiff ft* 
""in""a 

* intention ;o longer to be bound by the present agreemenl and has thereby

Loudiated the Management Ageement The cross-claim also sought an order that the Masagqment

;;;;;;; ;"f;dly perlirmed bv order the plaintiff to take all steps rea-sonable to allow the

de'fen&nt to manage the ievelopment ofthe Pmject or, alterratively' damages for brcach ofco{k 4-

The terfis of the cioss-claim keeps open those two alternatives, as one conceming which the

defendant will make an electlon at some stage in the fufure. There are also some other orders sought'
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21 The defendant rnoved orally for an interlocutory injunction to pmtect the subject mattet of the suit

ofthat cross-claim. He sought an order that if settlement of the contract for the sale of Lts 7 and 9

didnotoccuron\ryednesday,thattheplaintiffnotterminatethosecontactsunti|24June2004.That
date is a date which is anived at by taking l0 June 2004 (a date as at which the purchaser has been

saying for some weeks at least it will be ready to complete) and adding on a fourteen-day period for a

noticJto complere. The defendant says that to prcserve the firll scope ofthe remedies which he seeks

under the cross-claim. he needs to have such an injtmction. He submits that the power he has been

given by the Managernent Agreement to market and sell the offices in the strata plan is one which

does not come to an end at the moment a contact for sale is elrtered, but that it also extends to making

decisions about whether a contact for sale ought be terminated The defendant prcffers an

undertaking as to damages in suppod ofthat proposed interlocutory injunction'

22 The issues conceming whether the caveat relating to Lots 7 and 9 should be ordered to be

withdrawn. and whether the interlocutory injunction sought by the defendant should be granted are

conceptually separate. I deal with the order for removal ofthe caveat fimt'

23 On the legal principles which I have earlier outlined' there is no dispute that the caveat could

prevent a setilement from going ahead. In circumstances wherc the deGndant proffers the undertaking

ro auend and hand over withdrawal ofcaveat on Wednesday ifthe purchaser is then willing to

complete there is, it seems to me, no present case for the Cowt to make an older that those caveats be

withdrarm. I proceed on the basis that the defendant has been advised, and ifhe has not already b€en

advised he will be advised. ofthe serious natue ofthe undertaking he pro{Iers and ofthe

consequences which would follow liom failing to adhere to it.

24 lfthe defendant attends the settlement and proffers the withdrawal of caveat, then even ifthe

purchaser is not in a position where it can complete, that action, assuming that evert'thing else

conceming the settlement is in order, will have demonstrated that tlle plaintillwas then ready willing

and able to complete. tt will provide the plaintiffwith a trigger for rescission The question which

arises conceming the grant ofthe interlocutory injunction is whether the plaintiffshould be disabled

ftom exercising that tdgget for rescission.

25 There is a letter writt€n on 28 April 2004 on behalfofthe plainti{rto the defendant which sets out

the situation conceming five specific pwchaseG oflots who had exchanged contl.acts. That letter, aftel

advising the situation conceming those pwchasers, said:

"You are specifically dirccted not to engage in any discussions whatsoever with the purchasers or

associates ofthe purchasels for the matters noted (l) (5) above. lfth€ purchaserc raise any matters

directly with yor-r, you are instructed to advise them to contact their legal rcpresentatives "

26 The defendant says that while he has acted in accordance with that instruction that insfuction is

denying to him one of the powers he was entitled to perform under the Managem€nt Ageement The

plaintiff, for its part, says that, frst, the power to deal with marketing and sale ofthe strata title offices

ins come to an end when contmcts ar€ exchanged, and, even if that is not right, Astoria has exercised

the power under the agreernent to exercise an ovenidtng control over the activities ofthe defendant.

27 It seems torBe *lat there is a serious question tote tried about which of thos€ two sets of

contentions is right.
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28 I tum, thercfore, to the balance ofconvenience.

29 The Management Agreement is one which involves a close personal rclationship between two

people. lt is Jso one which involves one person, managing the affairs of another, and ther€by having a

significant po*er to affect the intercsts ofthat person' The Couts havetaditionally b€en reluctant to

en-"force specific perfomance of such agreement' and' though there has been some erosion ofthat

principle ofrecent years, I have not been pointed to any case which has shown that the erosion has

exrcnded so far as to reach a situation where one pe6on is the agent of another conceming matte$

involving significant commercial decision making

30 Therefore, for that reason, it seems to me that there is significant doubl about whether an order for

specific performance would actually be $anted, even though the-position is not so clear that I would

"'uy 
th"." *a" oo ,".io.,s question at all to be tried. Further' the effect ofnot granting an interlocutory

injunction will be to produce a converse situation. The fee arrangements under the Management

A"greement are in essence a profit-sharing arangement, and ifthe injunction w€re not to be gnnted'

thi effect would be that the plaintiffwould have a significant power to affect the cornmercial interests

ofthe defendant conceming the amount which he receives, ultimately, as his fee- The defendant's r€al

concemistoplotecthisfee'andmaximisethesizeofit.Iftheplaintiff isinbreachofcontractinnot
letting the deiendant decide whether to terminate the contmcts conceming Lots 7 and 9' and the

J"f"n"d*t ,ofi"., 1o"", the defendanr will have a remedy in damages. I am not persuaded that that

remedy would be an inadequale one.

31 Ifthe settlement does not go through on Wednesday, the defendant will still have a caveat over

Lots 7 ard 9, to assist in securing whatever ultimately might be payable to him lt is not possible' on

the limired evidence which has been presented to me so far, to form a view one way or the other about

in whose hands this project would be better left for its future administration-

32 ln all these circumstances, I have come to the view that the balance ofconvenience does not favour

the granting ofthe injunction which has been sought.

33 I should also say, however, that the decision which I have made is one which has been very much

influenced by the fact that therc is extreme prcssure of time, because a decision needs to be made

before Wednesday. The matter has come on with exheme urgency, and with much less opportunlty

than would ordinarily be the case for the preparation of an interlocutory heaiing Without wishing to

bind any other judge whom the matter might come beforc, this might possibly be a case where' ifthere

were significant evidence ofa kind which has not been prcsented before me today, it might be

appropiate to reconsider the question of whether an intedocutory injunction, ofthe q?€ which I have

just decided not to $ant today, should be granted.

34 For those reasons, I order that caveat AA58913Y. to the extent it affects the land contained in folio

identifrer 1llSP70713 . l2/sP70713,16/sP70713, and 2llsP71579, b€ removed. upon the defendant

by its counsel undertaking to the coul't to attend tJle settlement of th€ sale of t ots 7 and 9 in strata

pian 70713, set for Wednesday 12 May 2004, and to hand over a withdrawal ofcaveat conceming the

said Lots 7 and 9 ifthe purchaser is then willing to complete, I decline to make any order pu$uant to

isection 7,lMAr relating to Lots 7 and 9. The delirndant's application for an interlocutory injunction

is dismissed.

35 The plaintiffseeks the costs oftoday's application. The defendant points out that t]Ie present
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dispute arose ol y on 5 May, which was the time when it b€came apparent that the d€fendant might

noiuo"""aitio*irv ft-d over a withdrawal of his caveat conceming Lots 7 and 9- The defendant

oromptl} instructed solicitors, who said that they needed to corsider the matter' and would give

ilil &.tJ; ril..*ii or tlut uaui"" ttus b€en tiat the caveat has not been pesisted in as far as

io* of tt 
" 

,t"utu tot *" conc€med, and an undertaking, ofthe kind which I have accepted, has been

prcffered conceming the oth€r two.

36 Because ofthe attitude taken conceming th€ four lots where the caveat will be removed' no time

*"" tp""i"t,n tp* ofthe case today. The undertaking which was proffered conceming Lots 7 and

S- ;*'ilff"*J |tirv ,oday. The application for an interlocutory injunction is one which the defendant

has lost. In all those circumstances the appropriate or(kr is that the defendant pay the costs of the

fiJiin of m 
"".-ons, 

and of the interlocutory iqjunction conceming the cross-claim'

37 I ordei that rhe cosls ofthe surnmons be payable fo hwith l will grant each pafiy liberty loapply

on two hours notice to aod including 5pm *ednesday, 1 2 May' ard on two days notice thereafter'

rnui tiU".ty 
"* 

t" oercised by application to the D;ty Judge for the time being' or' ifl have ceased

aL o"ty IrCg", a 
-". 

I srani the matter over to the Registar's list on Monday' 17 May 2004' for

firther diraations.

LAST Lr?-DATED: 1 4 / 0 5 /2004
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